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Be it enacted by the Legislature of the State of Arizona:

Section 1. Title 31, chapter 2, article 2, Arizona Revised Statutes,
is amended by adding section 31-226.02, to read:

31-226.02. Consent to treatment; treatment quardians; priority;
emergency administration of psychotropic
medication; definitions

A. NOTWITHSTANDING ANY OTHER LAW, A PRISONER SHALL NOT BE ADMINISTERED
ANY PSYCHOTROPIC MEDICATION OR UNDERGO PSYCHOSURGERY, CONVULSIVE THERAPY OR
ANY EXPERIMENTAL TREATMENT PROGRAM WITHOUT CONSENT. IF THE PRISONER IS
CAPABLE OF UNDERSTANDING THE PROPOSED NATURE OF TREATMENT AND ITS
CONSEQUENCES AND IS CAPABLE OF INFORMED CONSENT, THE PRISONER'S CONSENT SHALL
BE OBTAINED BEFORE THE TREATMENT IS PERFORMED. A PRISONER SHALL NOT BE
PRESUMED TO BE INCAPABLE OF GIVING CONSENT BECAUSE OF SERIOUS MENTAL ILLNESS
FOR THE ADMINISTRATION OF PSYCHOTROPIC MEDICATIONS SOLELY BECAUSE THE
PRISONER WAS INVOLUNTARILY COMMITTED TO A MENTAL HEALTH INPATIENT TREATMENT
FACILITY OPERATED BY THE STATE DEPARTMENT OF CORRECTIONS OR TO THE STATE
HOSPITAL OR IS AWAITING A HEARING ON WHETHER THE PRISONER SHOULD BE
INVOLUNTARILY COMMITTED TO THE STATE HOSPITAL OR A LICENSED BEHAVIORAL HEALTH
OR MENTAL HEALTH INPATIENT TREATMENT FACILITY OPERATED BY THE STATE
DEPARTMENT OF CORRECTIONS.

B. IF THE PSYCHIATRIST OR PHYSICIAN WHO RECOMMENDS A COURSE OF
TREATMENT OR ANY OTHER INTERESTED PERSON BELIEVES THAT THE PRISONER IS
INCAPABLE OF INFORMED CONSENT BECAUSE OF SERIOUS MENTAL TILLNESS, THE
PSYCHIATRIST, PHYSICIAN OR OTHER PERSON MAY PETITION THE COURT FOR THE
APPOINTMENT OF A TREATMENT GUARDIAN TO MAKE DECISIONS FOR THE PRISONER. THE
PETITION SHALL BE SERVED ON THE PRISONER AND THE PRISONER'S ATTORNEY. THE
COURT SHALL HOLD A HEARING ON THE PETITION WITHIN FORTY-FIVE CALENDAR DAYS.
AT THE HEARING, THE PRISONER SHALL BE REPRESENTED BY COUNSEL AND HAS THE
RIGHT TO BE PRESENT, TO PRESENT WITNESSES AND TO CROSS-EXAMINE OPPOSING
WITNESSES. IF AFTER THE HEARING THE COURT FINDS THAT THE PRISONER IS NOT
CAPABLE OF MAKING THE PRISONER'S OWN TREATMENT DECISIONS, THE COURT MAY ORDER
THE APPOINTMENT OF A TREATMENT GUARDIAN. IF THE COURT ORDERS THE APPOINTMENT
OF A TREATMENT GUARDIAN, THE COURT MAY ORDER THE INTERESTED PERSON WHO
PETITIONED THE COURT FOR THE APPOINTMENT OF A TREATMENT GUARDIAN TO PAY COSTS
RELATING TO THE HEARING, INCLUDING SECURITY AND TRANSPORTATION COSTS INCURRED
BY THE STATE DEPARTMENT OF CORRECTIONS. IF THE COURT DOES NOT ORDER THE
APPOINTMENT OF A TREATMENT GUARDIAN, THE COURT SHALL ORDER THE INTERESTED
PERSON WHO PETITIONED THE COURT FOR THE APPOINTMENT OF A TREATMENT GUARDIAN
TO PAY COSTS RELATING TO THE HEARING, INCLUDING SECURITY AND TRANSPORTATION
COSTS INCURRED BY THE STATE DEPARTMENT OF CORRECTIONS.

C. THE COURT MAY CONSIDER THE FOLLOWING PERSONS FOR APPOINTMENT AS
TREATMENT GUARDIAN IN THE FOLLOWING ORDER:

1. A GUARDIAN OR CONSERVATOR OF THE PRISONER OR A FIDUCIARY APPOINTED
OR RECOGNIZED BY THE APPROPRIATE COURT OF ANY JURISDICTION IN WHICH THE
PRISONER RESIDES.
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2. AN INDIVIDUAL OR CORPORATION NOMINATED BY THE PRISONER IF THE
PRISONER HAS, IN THE OPINION OF THE COURT, SUFFICIENT MENTAL CAPACITY TO MAKE
AN INTELLIGENT CHOICE.

3. THE PERSON NOMINATED IN THE PRISONER'S MOST RECENT DURABLE POWER OF
ATTORNEY.

4. THE SPOUSE OF THE PRISONER.

5. AN ADULT CHILD OF THE PRISONER.

6. A PARENT OF THE PRISONER, INCLUDING A PERSON NOMINATED BY WILL OR
OTHER WRITING SIGNED BY A DECEASED PARENT.

7. ANY RELATIVE OF THE PRISONER WITH WHOM THE PRISONER HAS RESIDED FOR
MORE THAN SIX MONTHS BEFORE THE FILING OF THE PETITION.

8. THE NOMINEE OF A PERSON WHO IS CARING FOR OR PAYING BENEFITS TO THE
PRISONER.

9. IF THE PRISONER IS A VETERAN, THE SPOUSE OF A VETERAN OR THE MINOR
CHILD OF A VETERAN, THE DEPARTMENT OF VETERANS' SERVICES.

10. A FIDUCIARY, GUARDIAN OR CONSERVATOR.

D. A PERSON LISTED IN SUBSECTION C, PARAGRAPH 4, 5, 6, 7 OR 8 MAY
NOMINATE IN WRITING A PERSON TO SERVE IN THAT PERSON'S PLACE. WITH RESPECT
TO PERSONS WHO HAVE EQUAL PRIORITY, THE COURT SHALL SELECT THE ONE THE COURT
DETERMINES IS BEST QUALIFIED TO SERVE.

E. FOR GOOD CAUSE THE COURT MAY PASS OVER A PERSON WHO HAS PRIORITY
AND APPOINT A PERSON WHO HAS A LOWER PRIORITY OR NO PRIORITY.

F. IF THE COURT APPOINTS A TREATMENT GUARDIAN, THE COURT SHALL SPECIFY
THE LENGTH OF TIME DURING WHICH THE TREATMENT GUARDIAN MAY EXERCISE THE
GUARDIAN'S POWERS. IF AT THE END OF THE GUARDIANSHIP PERIOD THE TREATMENT
GUARDIAN BELIEVES THAT THE PRISONER REMAINS INCAPABLE OF MAKING THE
PRISONER'S OWN TREATMENT DECISIONS, THE TREATMENT GUARDIAN SHALL PETITION THE
COURT FOR REAPPOINTMENT OR FOR THE APPOINTMENT OF A NEW TREATMENT GUARDIAN.
THE COURT SHALL EXTEND THE GUARDIANSHIP OR APPOINT A NEW GUARDIAN IF THE
COURT FINDS THAT THE PRISONER, AT THE TIME OF THE HEARING, IS INCAPABLE OF
UNDERSTANDING AND EXPRESSING AN OPINION REGARDING TREATMENT DECISIONS. THE
PRISONER SHALL BE REPRESENTED BY COUNSEL AND HAS THE RIGHT TO BE PRESENT AND
PRESENT EVIDENCE AT ALL HEARINGS.

G. THE TREATMENT GUARDIAN SHALL MAKE A DECISION ON BEHALF OF THE
PRISONER WHETHER TO ACCEPT TREATMENT RECOMMENDED BY A PSYCHIATRIST OR
PHYSICIAN, DEPENDING ON WHETHER THE TREATMENT APPEARS TO BE IN THE PRISONER'S
BEST INTEREST AND IS THE MOST EFFECTIVE MEANS FOR ACCOMPLISHING THE TREATMENT
OBJECTIVE. IN MAKING A DECISION, THE TREATMENT GUARDIAN SHALL CONSULT WITH
THE PRISONER AND SHALL CONSIDER THE PRISONER'S EXPRESSED OPINIONS, IF ANY,
EVEN IF THOSE OPINIONS DO NOT CONSTITUTE VALID CONSENT TO OR REJECTION OF
TREATMENT. THE TREATMENT GUARDIAN SHALL CONSIDER ANY PREVIOUS DECISIONS THAT
WERE MADE BY THE PRISONER IN SIMILAR CIRCUMSTANCES IN WHICH THE PRISONER WAS
ABLE TO MAKE TREATMENT DECISIONS. THE TREATMENT GUARDIAN SHALL CONSULT WITH
THE PSYCHIATRIST, PHYSICIAN OR OTHER PROFESSIONAL WHO IS PROPOSING TREATMENT,
THE PRISONER'S ATTORNEY AND ANY INTERESTED FRIENDS OR RELATIVES OF THE
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PRISONER. IF A PRISONER REFUSES TO COMPLY WITH THE TREATMENT GUARDIAN'S
DECISION, THE TREATMENT GUARDIAN MAY APPLY TO THE COURT FOR AN ENFORCEMENT
ORDER. THE COURT MAY ORDER THAT THE TREATMENT BE FORCIBLY ADMINISTERED. THE
PRISONER, THE PRISONER'S ATTORNEY OR THE PSYCHIATRIST, PHYSICIAN OR OTHER
PROFESSIONAL MAY APPEAL THE TREATMENT GUARDIAN'S DECISION WITHIN FORTY-FIVE
CALENDAR DAYS AFTER RECEIVING NOTICE OF THE TREATMENT GUARDIAN'S DECISION.
THE COURT MAY OVERRULE THE TREATMENT GUARDIAN'S DECISION IF IT FINDS THAT THE
DECISION IS AGAINST THE BEST INTEREST OF THE PRISONER.

H. A TREATMENT GUARDIAN, THE PRISONER, THE PRISONER'S ATTORNEY, THE
TREATMENT PROVIDER OR A MEMBER OF THE PRISONER'S FAMILY WHO BELIEVES THAT THE
PRISONER HAS REGAINED COMPETENCE MAY PETITION THE COURT TO TERMINATE THE
TREATMENT GUARDIANSHIP. IF THE COURT FINDS THAT THE PRISONER IS CAPABLE OF
MAKING THE PRISONER'S OWN TREATMENT DECISIONS, THE COURT SHALL TERMINATE THE
POWER OF THE TREATMENT GUARDIAN AND SHALL RESTORE TO THE PRISONER THE POWER
TO MAKE THE PRISONER'S OWN TREATMENT DECISIONS. IF THE PSYCHIATRIST OR
PHYSICIAN BELIEVES THAT THE TREATMENT GUARDIAN IS NOT ACTING IN THE
PRISONER'S BEST INTEREST, THE PSYCHIATRIST OR PHYSICIAN OR THE STATE
DEPARTMENT OF CORRECTIONS MAY PETITION THE COURT FOR THE APPOINTMENT OF A
DIFFERENT TREATMENT GUARDIAN IF THE PSYCHIATRIST OR PHYSICIAN OR THE STATE
DEPARTMENT OF CORRECTIONS BELIEVES THAT THE APPOINTMENT OF A DIFFERENT
TREATMENT GUARDIAN IS NECESSARY.

I. A TREATMENT GUARDIAN HAS ONLY THE POWERS ENUMERATED IN THIS
SECTION, UNLESS THE TREATMENT GUARDIAN HAS BEEN APPOINTED AS A GUARDIAN UNDER
ANY OTHER LAW. A TREATMENT GUARDIAN IS NOT LIABLE IN ANY CIVIL OR CRIMINAL
ACTION UNLESS THE TREATMENT GUARDIAN ACTED IN BAD FAITH OR WITH MALICE.

J. IF BEFORE A TREATMENT GUARDIAN IS APPOINTED PURSUANT TO SUBSECTION
B A PSYCHIATRIST OR PHYSICIAN BELIEVES THAT THE ADMINISTRATION OF
PSYCHOTROPIC MEDICATION IS NECESSARY TO PROTECT THE PRISONER FROM SERIOUS
HARM, THE PSYCHIATRIST OR PHYSICIAN MAY ADMINISTER THE MEDICATION ON AN
EMERGENCY BASIS. IF PSYCHOTROPIC MEDICATION IS ADMINISTERED ON AN EMERGENCY
BASIS, THE TREATING PSYCHIATRIST OR PHYSICIAN SHALL PREPARE AND PLACE IN THE
PRISONER"'S MEDICAL RECORD A REPORT THAT EXPLAINS THE NATURE OF THE EMERGENCY
AND THE REASON THAT NO TREATMENT LESS DRASTIC THAN ADMINISTRATION OF
PSYCHOTROPIC MEDICATION WITHOUT CONSENT WOULD HAVE PROTECTED THE PRISONER
FROM SERIOUS HARM. ON THE SWORN APPLICATION OF THE TREATING PSYCHIATRIST OR
PHYSICIAN, THE COURT MAY ISSUE AN ORDER THAT PERMITS THE TREATING
PSYCHIATRIST OR PHYSICIAN TO CONTINUE TO ADMINISTER PSYCHOTROPIC MEDICATION
UNTIL A TREATMENT GUARDIAN IS APPOINTED.

K. A PRISONER HAS THE RIGHT TO BE PRESENT AT ANY HEARING PURSUANT TO
THIS SECTION. IF THE COURT DETERMINES THAT IT IS NOT IN THE BEST INTEREST OF
SAFETY OR ON THE PRISONER'S REQUEST, THE COURT MAY ORDER THAT ANY HEARING
UNDER THIS SECTION BE CONDUCTED TELEPHONICALLY OR BY VIDEOCONFERENCE.

L. THIS SECTION DOES NOT PREVENT THE STATE DEPARTMENT OF CORRECTIONS
FROM USING INCENTIVE BASED PROGRAMS THAT INVOLVE BEHAVIOR MODIFICATION.
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M. THE STATE DEPARTMENT OF CORRECTIONS MAY ADOPT RULES TO IMPLEMENT
THIS SECTION.

N. FOR THE PURPOSES OF THIS SECTION:

1. "PSYCHIATRIST OR PHYSICIAN™ OR "PSYCHIATRIST, PHYSICIAN OR OTHER
PROFESSIONAL™ MEANS A PSYCHIATRIST, PHYSICIAN OR OTHER PROFESSIONAL WHO IS
ACTING ON BEHALF OF THE STATE DEPARTMENT OF CORRECTIONS.

2. "SERIOUS MENTAL ILLNESS™ MEANS A CONDITION THAT, AS A RESULT OF A
MENTAL DISORDER, CAUSES A PRISONER TO CONSTITUTE A DANGER TO SELF OR OTHERS
OR TO BE IN DANGER OF SERIOUS PHYSICAL HARM AS A RESULT OF THE PRISONER'S
FAILURE TO USE RESOURCES THAT PROVIDE ESSENTIAL HUMAN NEEDS OR HEALTH OR
SAFETY, OR TO MANIFEST SEVERE DETERIORATION IN ROUTINE FUNCTIONING AS
EVIDENCED BY, AMONG OTHER THINGS, REPEATED AND ESCALATING LOSS OF COGNITIVE
OR VOLITIONAL CONTROL OVER THE PRISONER'S ACTIONS, AND THE PRISONER IS
NONCOMPLIANT WITH TAKING PSYCHOTROPIC MEDICATION PRESCRIBED BY THE TREATING
PSYCHIATRIST IN THE PRISONER'S BEST MEDICAL INTEREST.
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